TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH DUONG Doc 1ap - Tw do - Hanh phuc
Ban an s6: 280/2022/DS-PT
Ngay 16-12-2022
V/v tranh chép vé thira ké
tal san

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phéin Hpi dong xét xir ph(c thdm gom cd6:

Thiam phan - Chu toa phién toa: Ong Nguyén Vin Tai
Cdc tham phan: Ba Huynh Thi Thanh Tuyén
Ba Ngb Thi Bich Diép

- Thuw ky phién toa: Ba Pham Thi Anh Pao - Thu ky Toa an nhan dan tinh
Binh Duong.

- Dgi di¢n Vign Kiém sét nhan dan tinh Binh Dwong tham gia phién
toa: Ba Ngo Kim Duyén - Kiém sat vién.

Ngay 16 thang 12 nam 2022, tai try s¢ Toa an nhan dan tinh Binh Duong
xét xu phuc tham cong khai vy an thu ly s6: 227/2022/TLPT-DS ngay 13 thang
10 nam 2022, vé€ viéc: “tranh chap vé thira ké tai san”.

Do Ban an déan su so tham sb 44/2022/DS-ST ngay 05 thang 8 nim 2022
cua Toa an nhan dan thi xa B, tinh Binh Duong bi khang c4o.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sb: 285/2022/QD-PT
ngay 05 thang 12 nam 2022, giita cac duong su:

- Nguyén don: Ong Pao Minh T, sinh ndm 1959; dja chi: khu phé P,
phuong H, thi xa B, tinh Binh Duong; c6 mat.

Ngueoi dai dién hop phdp cua nguyén don: Ong Nguyén Vin Tr, sinh ndm
1986; dia chi: so 32/ IP’, Pham Vin C, Phuong 9, quan G, Thanh pho H()’ Chj
Minh; dia chi, lién hé: §6 871A Tran Hung D, Phuong 1, Quén 5, Thanh pho H6
Chi Minh (giay uy quyén ngay 19/4/2021); c6 mat.

- Bi don: C)ng Pao Minh S, sinh nam 1963; dia chi: khu phé P1, phuong
H, thi xa B, tinh Binh Duong; c6 mat.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ong Pao Htru T1, sinh nam 1961; dia chi: khu phé) P1, phuong H, thi
xa B, tinh Binh Duong; ¢6 mat.

2. Ba Nguyén Thi S1, sinh nam 1971; dia chi: khu phé P1, phuong H, thi
xa B, tinh Binh Duong; c6 mat.
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3. Van phong Cong chiung S; dia chi: s6 1459, Pai 16 Binh Duong, khu
pho 4, phuong H1, thanh pho Th, tinh Binh Duong.

'Nguoi dai dién hop phap: Bui Thai G — Truong vian phong; c6 don yéu
cau vang mat.

4. Ba Pao Thi Hong SI, sinh nim 1996, 6ng Pao Minh S2, sinh nim
1999, 6ng bao Minh X, sinh ndm 2001; cung dia chi: khu phé P1, phuong H, thi
x4 B, tinh Binh Duong; c6 don y8u cau xét x{r vang mit.

- Nguoi khang cao: Bi don 6ng Pao Minh S.
NOI DUNG VU AN
Nguyén don trinh bay:

Vé quan hé huyét thong, 6ng Pao Minh T ¢ cha 1a cu Pao Vian D (sinh
nam 1927, chét nim 2007) va me 1a cu Nguyén Thi B (sinh nim 1935, chét nim
2017), 6ng T va ba DPiéu c6 3 ngudi con chung la Pao Minh T, Pao Hiru T1 va
Pao Minh S. Ngoai ra, cu D va cu P khong c¢6 nguoi con riéng hay con nudi
ndo. Cha me cua cu D, cu D da chét tur 1au, khong xac dinh dugc ngay thang
nam.

Tai san tranh chap 13 quyén st dung dét c6 dién tich 5.464m? thudc thia
sb 15, t& ban do sb 31, toa lac tai phuong H, thi xa B, tinh Binh Duong. Nguén
gbc do 6ng T va cu D khai phé tir ndm 1976, duoc Uy ban nhan dan huyén B
(nay la thi xd B) cap Gidy chung nhan quyén st dung dit sé 00696 ngay
18/02/2000 cho hd cu Pao Van D.

Ném 1998, cu D, cu D va 6ng S trong cao su trén dat. Ban dau cu D 1a
ngudi khai thac mu dén khi cu D bénh thi giao lai cho ong S. Sau khi cu B mat
thi 6ng S ngung thu hoach mu cho dén nay.

CuDvacyb chét khong dé lai di chuc. Pén khi xay ra tranh chéap, ong T
moi biét ¢6 “To di chuc” lap vao lac 13 gio 30 phut ngay 13/7/2005. T6 di chic
nay do 6ng S cung cap, 6ng T hoan toan khong biét va cling khong cé ky tén.

Trudc day, do dat tranh chap chua duoc tach thira nén dng T, 6ng S va
6ng T1 thoa thuan giao cho 6ng S 1am thu tuc nhan di san thira ké, khi nao Nha
nudc cho phép tach thira thi 6ng S s& lam thi tuc chia dat. Ngay 17/8/2017, tai
Vian phong Cong chung S ca ba cung ky “Van ban thdéa thuan phan chia di san”,
theo do, dng T va dng T1 ddng ¥ ting toan bd phan dat dugc hudng cho 6ng S.
No6i dung nay la gia tao con thoa thuan thuc té 1a mot ntra dién tich dét tranh
chép s& cho 6ng S, phan con lai s& chia déu cho 03 anh em. Vi thoa thuan khong
duogc 1ap thanh vin ban va dé tranh trudng hop 6ng S khong thira nhan nén tai
Vian phong Cong ching S, 6ng T1 ¢6 quay 01 video chirng minh éng S da thira
nhan thoa thuan nhu trén, sau khi quay video xong moi cung nhau ky vao “Van
ban thoa thuan phan chia di san”.

Sau khi ky xong, vao ngay 27/9/2017, éng S di lam thu tuc va dugc S&
Tai nguyén va Moi truong tinh Binh Duong cap Gidy ching nhan quyén st
dung dat s6 CK829081 (s6 vao s6 CS09249) cho 6ng S dimg tén. Sau khi duoc
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cap gidy ching nhén quyén sir dung dét, 6ng T yéu cau 6ng S chia lai dat nhung
6ng S nhiéu lan htra hen va khong dong ¥ chia nira. Hai bén xay ra tranh chip
nén kién ra Toa.

Theo DBon khoi kién dé ngay 17/7/2020, 6ng T yéu cau Toa an giai quyét
cac y€u cau sau:

+ Huy “Van ban thoa thuén phan chia di san” gitra 6ng T, ong T1, 6ng S
tai Van phong Cong chimg S, s6 cong chimg 011270, quyén so 8 TP/CC-
SCC/HDGD ngay 17/8/2017.

+ Chia thua dat tranh chdp thanh 03 phan bang nhau, 6ng T dugc hudng
dién tich dat khoang 1.821m?.

Ngay 20/5/2022, dng T thay ddi yéu cau khoi kién nhu sau:

+ Huy “Van ban thoéa thuan phan chia di san” gitra 6ng T, ong T1, ong S
tai Van phong COng ching S ngay 17/8/2017.

+ Chia thira dat tranh chdp nhu sau: Mot nira dién tich thira dat giao cho
6ng S tiép tuc quan 1y, sir dung, phan con lai chia thanh 03 phan bang nhau cho
03 nguoi 1a Pao Minh T, Pao Hiru T1 va Pao Minh S. Ong T yéu cau duoc
nhan bang hién vat. Pbi voi phan dat chia cho 6ng T1, 6ng T1 sé& ting lai cho
ong T.

Dbi véi cdy cao su trén dat, 6ng T khong tranh chap, trudng hop phan dat
ong T duoc chia c6 cdy cao su thi 6ng T hoan lai cho 6ng S gia tri cdy cao su
theo gia Ho1 dong dinh gia da dinh.

Bi don ong Dao Minh S trinh bay:

Vé quan hé huyét thong 6ng S théng nhat vai 1oi trinh bay cta 6ng Pao
Minh T.

Vé nguodn gbc dat tranh chp: Qét la ciia cha me 1a cu D va cu B khai pha
tur nam 1976, ngay 18/02/2000 dugc Uy ban nhén dan huyén B (nay la thi xa B)
cap Giay chirng nhan quyén st dung dat s6 00696 cho ho cu Pao Van D.

Cu D va cu b chét c6 dé lai di chiic, dugc 1ap ngay 13/7/2005, khi 1ap co
mat cu D, cu D, 6ng T, 6ng T1, 6ng S va hai nguoi chiing kién 1a ba Nguyén Thi
Trl va dai dién khu ph 13 6ng V5 Van H. To di chiic thé hién phan dat tranh
chap ong D va ba B dang str dung, sau khi qua doi thi chia cho Pao Minh S mot
ntra, ntra con lai cho Pao Hitu T2 Ia con trai ciia 6ng Pao Minh S.

Ngay 04/01/2008, éng S, cu b, 6ng T, 6ng T1 va chau T2 cung nhau ky
“van ban thoa thuan phéan chia di san” dong thoi ciling ky vao “vin ban tir chbi
nhan tai san thira k&”, c6 ching thuc cua Uy ban nhan dan x& H, theo d6, ba
Piéu, 6ng T, dng T1 va chau T2 thdng nhét giao thtra dét tranh chdp cho dng S
toan quyén dung tén va quan 1y st dung.

Khi 6ng S di lam thi tuc d6i véi thira dat tranh chap thi dat quy hoach,
Nha nudc khong cap gidy ching nhan quyén st dung dat. Dén nam 2011, chéu
T2 bi tai nan chét nén khong thé str dung To di chuc dé xin cap gidy ching nhan
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ma phai c¢6 “Vian ban thoa thuan phan chia di san” gitra éng S, 6ng T va 6ng T1.
Ngay 17/8/2017, 6ng T va 6ng T1 tu nguyén ra Van phong Cong chung S ky
van ban tang toan by quyén sir dung dat duoc huong cho Ong S @ 6ng S 1am thu
tuc cdp gidy chung nhan quyén st dung ddi véi thira dat tranh chap Ngay
27/9/2017, 6ng S dugc S¢ Tai nguyén va Moi truong tinh Binh Dwong cap Gidy
chtng nhan quyén sir dung dat sé6 CK829081 vao sd cap GCN CS09249.

Tai Van phong Cong ching S, ong S hoan toan khong c6 htra voi 6ng T
va ong T1 vé viéc s& chia dét lai cho ca hai, dng S c6 thiy 6ng T1 quay video,
tuy nhién video nay do ong T1 tu lay dién thoai quay, doi chia phan cua Pao
Hiru T2 lam 03 phan thi 6ng S c6 noi “chia thi chia” chtr khéng néi chia lam
may phan. Ong S chi noi bang 10, khong cé gidy tring muc den cua phap luét
thé hién sy dong y ciia 6ng S.

Pbi véi cao su trén dat do 6ng S va vo 1a ba Nguyén Thi S1 trong tir nim
1995. Khi dén thoi diém thu hoach thi cu D va cu D khai thac mu, sau khi cu D
mat, cu D giao lai 6ng S % s6 cao su dé ong S tu khai thac, 14y tién nudi con. Tur
nam 2014 dén nay do 6ng S bi bénh nén bo, khong thu hoach cao su nia.

Ong S khong dong ¥ voi yéu cau khai kién ciia 6ng T. Dét tranh chap cha
me d4 di chiic cho 6ng S va con trai 13 Pao Hitu Ton. Sau khi chau T2 mat thi
phan dit nay thudc quyén sir dung cua 6ng S, 6ng S da duoc cip gidy ching
nhan dﬁng theo quy dinh phap luat, dng S ciing khong c6 hira sé& chia lai dat cho
6ng T1 va 6ng T. Video 6ng T va 6ng T1 cung cap 1a tu phat, khong co ai 1am
ching viéc nay nén khong co gia tri phap ly. Ba tai li¢u chimg cir quan trong dé
nghi Toa an xem xét dé giai quyét 1a:

+ To di chic ngay 13/7/2005, di chac co day du chit ky cua cu D, cu P va
nhiing ngudi chung kién 1a Nguyen Thi Trl, V6 Van H, Bao Minh T, Pao Hiru
T1 va Bao Minh S.

7 + Vin ban tir chdi nhan tai san thira ké ngay 04/01/2008 c6 ching thuc tai
Uy ban nhan dan xa H (nay 1a phuong H), thi xa B, tinh Binh Duong.

+“Van ban thoa thuén phan chia di san” tai Van phong Cong chimg S, sO
cong chung 011270, quyén s6 8 TP/CC-SCC/HPGD ngay 17/8/2017.

Ngueoi c6 quyén loi, nghia vu lién quan éng Pao Hitu TI trinh bay:

Vé quan hé huyét thong va ngudn gdc dat tranh chap 6ng T1 thng nhat
véi 101 trinh bay cua 6ng T.

Cu D va cu D chét ¢ dé lai “To di chic” 1ap ngay 13/7/2005, di chuc lap
tai nha 6ng T1 (nha ﬁpg T1 sat vach nha cu D va cu D), khi 1ap di chuc c6 dng
T1, cu D, ba di Nguyen Thi Trl cung 18p va ky tén, sau d6 6ng V3 Van H qua
xem va ky tén lam ching. Cu D va 6ng S xem va ky tén sau. Ong T c6 ky tén
khong 6ng T1 khong nhd.

T¢ di chue nay thé hién cu D va cu D cho 6ng S phan dat dang tranh chap
mot nira, phan con lai cho con riéng ctia 0ng S 1a Bao Hiru T2.
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Nam 2011, chau T2 chét nén dng S khong thé lam thu tuc cip gidy ching
nhan quyén st dung dat. Khi d6, dng T, 6ng T1 va dng S méi thoa thuan phan
chia phan ctia chau T2. Do 6ng S déng y voi théa thuan trén nén ngay
17/8/2017, tai Van phong Cong chimg S, 6ng T1, 6ng T va 6ng S cung ky “Van
ban thoéa thuan phan chia di san”. Tuy nhién, ndi dung thoa thuan la gia tao chi
dé hop thtc hoa cho 6ng S di 1am gidy to, con thuc té 1a % dién tich tranh chap
s& chia cho dng S, phan con lai s& chia déu cho 03 anh em T, T3 va S. Do thoa
thuan nay khong duoc 1ap thanh vin ban va dé tranh trudng hop 6ng S khong
thira nhan thi tai Van phong Cong ching S, dng T1 di quay video dé 1am chung
ctr, sau khi quay video xong mdi cung ky “Van ban thoa thuan phan chia di

299

san .

Ong T1 théng nhét v6i yéu cau khoi kién ctua 6ng T 1a % dién tich thua
dat tranh chap cho 6ng S, phan con lai s& chia déu cho 03 anh em 12 T3, Tva S,
Phan 6ng T1 dugc huong sé tang cho lai 6ng T vi 6ng T 1a ngudi cham soc cu P
khi bi bénh. Ddi véi cay cao su trén dat 6ng T1 khong tranh chap.

Ngueoi c6 quyén loi, nghia vu lién quan ba Nguyén Thi SI trinh bay:

Ba S1 1a vo ciia 6ng Pao Minh S. Ba S1 thong nhét véi y kién trinh bay
cta Ong S va khong ¢6 y kién hay yéu cau gi khac.

Nguwoi ¢é quyén loi, nghia vu lién quan ba Dao Thi Héng S1, 6ng Pao
Minh S2 va éng Pao Minh X thong nhat trinh bay:

~ BaS1,0ng S2 vadng X la con rudt ciia 6ng S va ba S1. Cac 6ng, ba thong
nhat véi y kién cia Ong S va khong c6 y kién hay yéu cau gi khac.
Ngueoi ¢é quyén loi, nghia vu lién quan Vin phong Cong chirmg S trinh
bay:
Ngay 17/8/2017, Cong chimg vién Van phong Cong chimg S ¢ chimg
nhan “Van ban thoa thuan phan chia di san” s6 cong ching 011270, quyén sb
08TP/CC-SCC/HDGD.

Cong ching vién da tién hanh kiém tra thémh’ph?m hé S0 yéu cau cong
ching va xet thay ho so ctua 6ng Dao Minh S cung cap 1a day du, hop phap nén
da tiep nhan va tién hanh thu 1y ho so, theo dung quy dinh cta phap luat.

Ong Pao Minh T, 6ng Pao Hitu T1, dng Pao Minh S d3 doc, kiém tra ndi
dung “Vin ban thoa thuan phan chia di san”. Sau khi doc xong, déng y v4i toan
bd ndi dung ghi trong “Vin ban thoa thuan phan chia di san” dd ky va diém chi
Vao van ban trude mat Cong ching vién ngay tai Van phong Cong ching S, tinh
Binh Duong.

Viéc Cong ching vién ctia Van phong Cong chimg S da thuc hién cong
chung “Van ban thoa thuén phén chia di san” néu trén 1a ding trinh ty, thu tuc
theo quy dinh cta phép luat.

Ngoai nhiing ndi dung dugc ghi nhan trong “Van ban thoa thuan phan
chia di san”, Van phong Cong chimg S khdng nam dugc ndi dung nao khac cta
nhitng nguo1 tham gia thoa thuén phan chia di san.
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Tai Ban 4n dan sy so tham s6 44/2022/DS-ST ngay 05/8/2022 ciia Toa 4n
nhan dan thi xa B, tinh Binh Duong da quy¢t dinh nhu sau:

1. Chap nhan toan bd yéu cau khoi kién cta nguyén don 6ng Pao Minh T
doi vt bi don 6ng Bao Minh S vé viéc: “Tranh chap vé thura ké tai san”.

1.1. Tuyén bd “Vian ban thoa thuan phan chia di san” sd cong chimg
011270, quyén s6 O8TP/CC-SCC/HPGD ngay 17/8/2017 tai Van phong Cong
chung S v6 hiéu do gia tao.

1.2. Phan chia di san thira ké cua ong Pao Vin D va ba Nguyén Thi D
thira dat sb 31, to ban do sd 15, toa lac tai phuong H, thi xa B, tinh Binh Duong
theo Gidy chimg nhin quyén st dung dat s6 CK829081, vao s6 cip GCN:
CS09249 do S¢ Tai nguyén va Méi trudng tinh Binh Duong cip ngay 27/9/2017
cho 6ng Bao Minh S dung tén nhu sau:

- Ong Pao Minh T duoc chia: 1.935,2m? (ky hiéu A), trong d6 c6 67, 7Tm?

HLATDB, tir can: bong giap duong dat 4m, Tay giap duong dat 4m, Nam giap
dat ong S dugc chia (ky hiéu B), Bic giap thira dat s6 16.

- Ong Pao Minh S dugc chia: 967,6m? (ky hiéu B), trong d6 co: 33,8m’
HLATDB, tir can: Bong giap duong dat 4m, Tay giap duong dat 4m, Nam giap
dat 6ng S duoc chia (ky hiéu C), Bac giap phan 6ng T duogc chia (ky hiéu A).

- Ong Pao Minh S dugc tiép tuc quém Iy, st dung dién tich dat con lai
2.902,8 m? (ky hiéu C), trong do co: 101m? HLATDB, tir can: Dong giap duong
dat 4m, Tay giap duong dat 4m, Nam giap thira dat s6 19, Bic giap phan 6ng S
duogc chia (ky hi¢u B).

C6 so do ban vé kém theo.

2. Ong Pao Minh T ¢6 trach nhiém hoan lai gia tri cdy cao su trén dién
tich dit duoc chia cho 6ng Pao Minh S twong duong s tién la: 285.000
ddng/cdy x 84 ciy = 23.940.000 dong (hai muoi ba triéu chin trim bon muoi
nghin dong).

Kién nghi co quan Nha nudc co tham quyén thu hoi Gidy chimg nhan
quyén sir dung dat s6 CK829081, vao s6 cap GCN CS09249 do S¢ Tai nguyén
va Mai truong tinh Binh Duong cap ngay 27/9/2017 cho 6ng Pao Minh S ding
tén.

Buong sy dugce quyen lién hé v6i co quan nha Nudc c6 tham quyén dé
cap gidy ching nhan quyén sir dung dat theo quy dinh cta phép luét.

Ngoai ra ban an con quyét dinh vé nghia vy thi hanh an, &n phi, chi phi t
tung va quyén khang cdo cta cac duong su.
~ Sau khi xét xur so tham, ngay 09/8/2022, bi don khang cao ban an so
tham.
Tai phién toa phuc thim, nguyén don giit nguyén khai kién; bi don gitr
nguyén khang cao; cac duong su khong thoa thuan dugc vai nhau vé viée giai
quyét vu an.
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Y kién cua Vién Kiém sat nhan dan tinh Binh Duong:

Tham phan — Chu toa _phién toa va Hoi dong xét xir da thuc hién ding
theo quy dinh cua B9 luat T tung dan su; cac duong sy tham gia t6 tung chap
hanh dung quyén va nghia vu theo quy dinh ctia B luat T tung dan sy. V& noi
dung vu an: Pai di¢n Vién kiém sat nhan dan tinh Binh Duong dé nghi gitr
nguyén ban an so tham.

Sau khi nghién ctru céc tai li€u c6 trong ho so dugc tham tra tai phién toa;
can cu vao két qua tranh luan tai phién toa, y kién ctia Vién kiém sat nhan dan
tinh Binh Duong;

NHAN PINH CUA TOA AN:

[l] Nguyén don 6ng Pao Minh T khoi kién 6ng Pao Minh S tranh chip
yéu cau hily van ban thoa thuan phan chia di san va tranh chap thira ké tai san
cia cha me dé lai, chia cho 6ng T dién tich dat 1.821m?, trong dién tich dat
5.464m? thudc thira s6 15, t ban d6 31, phuong H, thi xd B, tinh Binh Duong.

[2] Tai liéu, chimg ct thu thap tai hd so thé hién ndm 1990, cy Pao Van D
(cu D 1a cha cua 0ng T, 6ng T1 va ong S) ké khai, dang ky 03 thua dat, gom
thira 500, 540 va 1801. Ngay 18/11/1990, Uy ban nhan dan huyén B, tinh Binh
Duong cdp Gidy ching nhan quyén st dung dat s6 1180/GCN-SB cac thira dat
500, thtra 540, thira 1808 tai 4p P1, x4 H, thi xd Th cho cu Pao Van D (bt luc
149).

Nam 1999, cu Pao Vian D xin cép ddi lai gidy chimg nhan quyén st dung
dat, thira dat 500 va 540 thanh thira méi 125, to ban do 37, dién tich 2.039m?;
thira 1808 thanh thira méi 15, to ban do 31, dién tich 5.464m?, dat toa lac tai ap
P1, phuong H, thi xd Th — Gidy ching nhan quyén st dung dat s6 vao s6 00696
ngay 18/02/2000 cho hé cu Bao Van D.

Vé quan hé than nhan cta cu Pao Van D nhu sau: cu D, sinh ndm 1927,
vo 1a cu Nguyén Thi B, sinh nam 1935, ¢d cac con la 6ng Pao Minh T, 6ng Pao
Minh T3 va 6ng Pao Minh S; cha me cu D, cu P da chét tir 1au (khong ro thoi
gian).

Ngay 13 thang 7 nam 2005, vo chdéng cu D, cu P 1ap “Di chic” chia tai
san cho cac con 6ng T, dng T1, 6ng S mdi ngudi moét phan dat (dd nhdn khi
phan chia); riéng phan dat cao su 5.464m? (thudc thira 15) sau khi cu D va cu B
chét thi chia cho 6ng S dién tich 2.732m? va chia cho chau Pao Hitu T2 (con trai
6ng S) dién tich 2.732m?. Di chlc ¢6 02 ngudi 1am chimg 1a ba Nguyén Thi Trl
va 6ng Vo Van H ky va ghi ho tén; ngoai ra c¢6 6ng T, 6ng T1, dng S cung ky
vao di chuc.

Nhan théy, di chuc do vo chéng cuD,cublap béng van ban (ban viét tay
sau d6 danh may) c6 hai nguoi lam chimg 13 dung quy dinh tai Diéu 634 Bo luat
Dan su (but luc 28) va dugc 6ng T, 6ng T1, 0ng S thira nhan nén khong phai
ching minh.

Ngay 15/01/2007, cy Pao Vin D chét.
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Ngay 04/01/2008, cu b, 6ng T, éng T1, 6ng S, chau T2 thoa thuan giao
cho 6ng S dtng tén quyén st dung thira dat s 15, dién tich 5.464m? va thira 125
dién tich con lai 546m? Sau khi théng nhat cu B, 6ng T, 6ng T1, 6ng S, chau T2
1ap “vin ban phan chia tai san thira ké” giao cho 6ng S toan bo thira dét 15, dién
tich 5.464m?2, Cung ngay cu b, dng T, 6ng T1, anh Ton 18p “Vén ban tur chdi
nhan tai san thira ké” dugc Uy ban nhan dan x3 H chimg thuc. Nhan thay, viéc
cu b, 6ng T, 6ng T1, 6ng S, chau T2 lap “vin ban phan chia tai san thira ké” va
“yian ban tir chdi nhan tai san thira k& néu trén 1a vi pham phap luat, thoa thuan
nay da tude bo quyén ctia nguoi lap di chuc (cu D), khi di chuc chua duge cong
bd, chua phat sinh hiéu luc nén khong ¢ gia tri phap 1y, duoc quy dinh tai Diéu
620 va Diéu 647 Bo luat Dan sy. Di chlc ghi rd khi cu D va cu D chét thi méi
chia thira dat s6 15 cho 6ng S va chau T2.

Ngay 15/7/2011, chau Pao Hiru T2 (con 6ng S) chét. Chau T2 khdng c6
vo, khong ¢ con; chau T2 chét trude nguoi lap di chic 1a cu D, cu B. Do d6,
phan tai san chia tai di chiic cho chau T2 khong c6 nguoi thira ké thé vi, vi vay
phan tai san chia cho chau T2 vAn 1a tai san cta cu D, cu D.

Ngay 06/02/2017, cu Nguyén Thi D chét.

Ngay 17/8/2017, 6ng T, 6ng T1 va éng S tiép tuc 1ap “vin ban thoa thuin
phén chia di san” va dugc Van phong Cong ching S, tinh Binh Duong ching
nhan. Tai “vadn ban thoa thuan phan chia di san” nay 6ng T, 6ng T1, éng S trinh
bay “cu D VA cu D chét khéng ldp di chiic”; ddng thoi tai Bién ban 1éy 101 khai
ngay 14/8/2020, 6ng S trinh bay “Tai van phong cong chimg S 0ng T va ong T1
néi dong y ky vin ban théa thudn cho t6i sang tén dat cao su, sau khi sang tén
t6i phdi chia phan ddt nay thanh 2 phan, téi hwong 72, 72 con lai chia lam 3 cho
toi, ong Tvaong T1 moi nguoi huong 1 phan, 6ng T1 va 6ng T yéu cau nhw vy
16i dong y bang loinoiroi 6ng Tlvaong T quay phim lai, 16 khang dinh la 6ng
T va ong T1 de nghl chia nhw vdy téi dong y bang loi noi chir khong co lap
thanh gidy to gi”. Tu thoa thuén trén cac bén thong nhat ting cho 6ng S thira dat
s6 15, to ban d6 31, dién tich 5.464m? va dién tich ting thém khi do dac thuc té
la 341,6m? (but luc 184-187).

Nhén thay, viéc 6ng T, 6ng T1, 6ng S 1ap “vin ban thoa thuan phan chia
di san” cta cu D, cu D nhung cho ring cu D, cu D chét khong 1ap di chuc, 1a
tudc bd quyén cta ngudi c6 tai san lap di chuc di san cho nguoi thira ké; “vin
ban thoa thuén phén chia di san” tang cho cho 6ng S nhung thyc chat 1a sau khi
ong S _duoc cap gidy ching nhan quyén st dung dét sé& chia lai cho éng T, 6ng
T1 mdi nguodi mot phan. Do d6 “van ban thoa thuan phan chia di san” ngay
17/8/2017, do 6ng T, 6ng T1 va 6ng S lap trai phap luat, khong cé gia tri phap
1y, v6 hiéu do gia tao.

Trén co so “van ban thoa thuan phan chia di san” ngay 17/8/2017, ong S
tién hanh lam thu tuc thira ké di san d6i véi thira dat sé 15 néu trén, Chi nhanh
Vin phong dang ky dat dai tién hanh do dac thuc té thira dat s6 15 ¢6 dién tich
5.805,6m? 1a tang thém so vai dién tich cii 1a 341,6m? (but luc 114 dén 158). Xét
thay, thoi diém cu D, cu D lap di chuc thi dién tich dat thira 15 khong do dac
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thuc té ghi dién tich 5.464m?, nay qua do dac thuc té dién tich dat tang thém
341,6m? thi dién tich dat ting thém nay van 1a tai san cta cu D, cu P chua di
chic cho ai. Trén co sé do dac thuc té, S& Tai nguyén va Moi trudng tinh Binh
Duong cip Gidy ching nhan quyén sir dung dat sd CK829081 (s6 vao sb
CS09249) ngay 29/9/2017 cho 6ng Pao Minh S dién tich 5.805,6m?2. Viéc S&
Tai nguyén va Moi truong tinh Binh Duong cap Gidy ching nhin quyén st
dung d4t dién tich 5.805,6m? cho ong S can ctr trén ho so ké khai chua dang su
that cia 6ng S, nén Gidy chimg nhan quyén st dung dat s6 CK829081 (s vao
s6 CS09249) ngay 29/9/2017 cap cho dng S khong diing phap luat, can phai thu
hoi.

Vi tai liéu, chiing ctr trén c6 can cr xac dinh, ngay 13/7/2005, cu D, cu
P chia thira dat s6 15, dién tich 5.464m? cho 6ng S va chau T2 mdi nguoi dién
tich 2.732m?. Ong S duoc chia dién tich dat 2.732m? thuéc mot phan thira dat so
15 1a hop phép; dién tich dat con lai 2.732m? do chau T2 chét khong co nguoi
thira ké thé vi nén dién tich dat nay (2.732m?) va dién tich dat do dac thuc té
ting thém 341,6m? van la di san cia cu D, cu P dé lai cho cac thira ké, va duoc
phan chia thira ké theo quy dinh tai Piéu 660 B luat Dan su.

Qua trinh t& tung, ong T1 dong ¥ ting phan thira ké ctia minh cho 6ng T 14
tw nguyén. Do do, phan dat 2.732m? + 341,6 = 3.073,6 m? dugc chia cho 6ng T,
6ng T1, 6ng S mdi ngudi dién tich 1.024, 53m?. Nhu vay, 6ng T duoc chia dién
tich 1.024,5?3m2 cong voi phan chia cho 6ng T1 1.024,53m? tong cong
2.049,06m?. Ong S dugc chia phan dat thira ke theo di chiic 14 2.732m? cong véi
phan chia theo phap luat 1a 1.024,53m?, tong cong 3.756,53m?.

_ Tuy nhién, Toa an cap so tham da chia cho 6ng S dién tich 3.870,4m? &
nhi€u hon phan di sdn dugc chia theo ding quy dinh cua phép luat, 1a da co loi
cho 6ng S; viéc 0ng T dugce chia it hon nhung khong khang cdo nén khong xem
xét lai phan di san chia cho ong T.

Tt nhitng phan tich trén, tai cap phuc tham dng S khong ¢o tai liu, chimg
ctr gi khac lam thay d6i n6i dung vu an, do d6 khong c6 can cu chap nhan khang
cao cua Ong S, gilt nguyén ban an so tham.

[3] An phi phic thim: Khang cdo khong duoc chdp nhan nén nguoi khang
cao phai chiu theo quy dinh ctua phép luat.

Y kién ctia Vién kiém sat nhan dan tinh Binh Duong 14 phu hop.

Vi cac 1€ trén;

QUYET PINH

Cian ct Diéu 48, khoan 1 Piéu 308, Picu 313 B luat T tung dan sy;
Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu
Quoc hdi quy dinh vé mure thu, mién, giam, thu, ndp, quan ly va sir dung an phi
va 1€ phi Toa an.

|. Khong chap nhan yéu cau khang céo cua bi don ong Pao Minh S.
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Giit nguyén Ban 4n dan sy so tham sb: 44/2022/DS-ST ngay 05/8/2022
cua Toa an nhan dan thi xa B, tinh Binh Duong nhu sau:

_ Ciin cir cac Didu 124, Dicu 613, Dicu 620, Diéu 627, Diéu 630, Dicu 634,
bicu 649, Diéu 650, Diéu 651, Diéu 357, Diéu 468 cua B luat Dan su nam
2015;

Cian ¢t vao khoan 5 Dicu 26; Piéu 39, Dicu 147; khoan 1 Dicu 227;
khoén,1 biéu 228; biéu 235; Dieu 266; Dicu 271; Biéu 273 va biéu 483 cua Bo
luat T6 tung dan sy nam 2015;

Can ctr Nghi quyét so 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy
ban Thudng vu Qubc hoi quy dinh vé muc thu, mién, giam, thu ndp, quan 1y va
st dung an phi va 1€ phi Toa an.

1. Chap nhan toan bd yéu cau khaoi kién cia nguyén don 6ng Bao Minh T
doi1 véi bi don 6ng Pao Minh S vé viéc: “Tranh chap vé thira ké tai san”.

1.1. Tuyén b “Vian ban thoéa thuan phan chia di san” sd cong ching
011270, quyén so O8TP/CC-SCC/HBGD ngay 17/8/2017 tai Van phong Cong
ching S vo hiéu do gia tao.

1.2. Phan chia di san thira ké cua ong Pao Vian D va ba Nguyén Thi B
thira dat s6 31, to ban d6 s6 15, toa lac tai phuong H, thi xi B, tinh Binh Duong
theo Gidy chimg nhin quyén st dung dat s6 CK829081, vao s6 cidp GCN:
CS09249 do So Tai nguyén va Mbi trudong tinh Binh Duong cap ngay 27/9/2017
cho 6ng Bao Minh S ding tén nhu sau:

- Ong Pao Minh T dugc chia: 1.935,2m? (ky hiéu A), trong d6 c6 67,7m?
HLATDB, tir can: Bong giap duong dat 4m, Tay giap duong dat 4m, Nam giap
dat ong S dugc chia (ky hiéu B), Bic giap thta dat s6 16.

- Ong Pao Minh S duoc chia: 9’67,6m2 (ky hiéu B), trong do co: 33,8m?
HLATDB, tu can: Bong giap duong dat 4m, Tay giap duong dat 4m, Nam giap
dat ong S duoc chia (ky hiéu C), Bac giap phan 6ng T dugc chia (ky hiéu A).

- Ong Pao Minh S duoc tiép tuc quan 1y, sir dung dién tich dat con lai
2.902,8 m? (ky hiéu C), trong d6 c6: 101m? HLATDB, tir can: Dong gidp duong
dat 4m, Tay giap duong dat 4m, Nam giap thira dat s6 19, Bac giap phan 6ng S
duoc chia (ky hi¢u B).

C6 so do ban vé kém theo.

3. Ong Pao Minh T c6 trach nhiém hoan lai gia tri cy cao su trén dién
tich dat dugc chia cho 6ng Pao Minh S twong dwong sb tién la: 285.000
ddng/ciy x 84 ciy = 23.940.000 dong (hai muoi ba triéu chin trim bon muoi
nghin dong).

Kién nghi co quan Nha nudc c6 tham quyén thu hdi Gidy chimg nhéan
quyén st dung dat sé CK829081, vao so cip GCN CS09249 do S¢ Tai nguyén
va Moi trudng tinh Binh Duong cap ngay 27/9/2017 cho dng Pao Minh S ding
tén.
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DBuong sy dugce quyen lién hé v6i co quan nha Nudc c6 tham quyén dé
cap gidy chimg nhan quyén sir dung dat theo quy dinh cta phép luét.

4. V& an phi dan sy so thim:

- Ong Pao Minh T duoc mién 4n phi.

- Ong Pao Minh S phai nop 70.056.000 d6ng (bay muoi triéu khong trim
nam muoi sau nghin dong).

5. V& chi phi xem xét, tham dinh tai chd va dinh gia:

Ong Bao Minh T va 6ng Dao Minh S mdi ngudi phai chiu 2.095.334 dong
(hai triéu khong tram chin muoi lam nghin ba trdm ba muoi bon dong).

Ong Pao Minh T da tam tmg chi phi xem xét, thdm dinh tai chd va dinh
gia nén 6ng Pao Minh S phai hoan lai cho 6ng Pao Minh T 2.095.334 dong (hai
tri¢u khong tram chin muoi [dm nghin ba tram ba muoi bon dong).

Il. An phi phic tham: Nguoi khéng cdo 6ng Pao Minh S phai chiu
300.000 dong duogc trur vao so tién 300.000 dong tai Bién lai thu tién s6 0011948
ngay 12/8/2022 ctia Chi cuc Thi hanh an dan sy thi xa B, tinh Binh Duong.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, va 9 Luat Thi

hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

Ban an dan sy phtc thim ¢ hiéu luc phap luat ké tir ngdy tuyén an./.

Thanh vién Hoi dong xét xir Tham phan — Chi tea phién toa

Huynh Thi Thanh Tuyén Ngé Thi Bich Diép Nguyén Vin Tai
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Noi nhén: - TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; A AN _ 4 i o

_ Chi cuc THADS thi i B; THAM PHAN — CHU TOQA PHIEN TOA
- TAND thi xa B;

- Cac duong su;

- T6 Hanh chinh, Tu phap;

- Luu: HS, Toa Dan su.

Nguyén Vin Tai
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